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CURRENT TOPICS 


Hilary Law Sittings 

THE lists of cases set down for trial in the Hilary Term 
which began yesterday show a reduction in the number of cases 
in the King’s Bench Division as compared with that for the 
corresponding term last year, the number this year being 
1,189 against 1,319. There are 71 jury cases, 750 long non- 
jury actions and 357 short non-juries. There are 3 cases 
in the Revenue list, 4 Commercial causes and 4 short causes. 
In the Chancery Division there are 26 non-witness and 
103 witness actions. With retained and other matters the 
total figure is 199, against 113 last year. There are 5 appeals 
and motions in bankruptcy. The number of Admiralty 
actions is 7. There are 62 cases in the Divisional Court, as 
against 72 for the corresponding term last year. in the 
Divisional Court list there are 45 appeals, and 5 in the Special 
Paper. The appeals include 7 under the Pensions Appeal 
Tribunals Act, 1943, 1 under the Town and Country Planning 
Act, 1947, and 2 under the National Insurance Act, 1946. 
The number of appeals is 146, as against 181 last year. Of tiie 
142 final appeals, 10 are from the Chancery Division, including 
2 in bankruptcy; 76 appeals are from the King’s Bench 
Division, including 8 in the Revenue Paper; 13 from the 
Probate and Divorce Division ; and 37 from county courts, 
including 2 in workmen’s compensation. 


Legal Aid Statistics 

SIXTY-SEVEN thousand nine hundred and _ fifty-seven 
applications were made for legal aid between 2nd October, 
1950, and 30th September, 1951, and certificates were issued 
to 37,532 people, according to a report issued by The Law 
Society on 2nd January. Eighty-one per cent. of the 
acceptance forms related to matrimonial causes in the Probate, 
Divorce and Admiralty Division. The National Assistance 
Board determined that applicants should pay nothing in 
14,843 cases and between £10 and £50, usually payable by 
instalments, in 12,629 cases. In 4,265 civil cases results 
were reported. Judgment was given for the assisted person 
in 3,528 and against the assisted person in 340 cases, 397 being 
settled. In the King’s Bench Division the assisted person 
obtained judgment in 206 and lost 80 cases, 362 cases being 
settled. In 9 cases costs were awarded against the assisted 
person. 


What is a “ Scott Schedule ” ? 

SEVERAL people have asked us recently. They have been 
required by the Master, on the issue of directions in complicated 
matters of account which are to be dealt with by the Official 
Referees, to furnish a ‘‘ Scott Schedule.” This is simply a 
method of tabulating the matters in dispute —first elaborated 
by Lord Justice Scott— which considerably facilitates the 
proceedings before the Referee. The headings on a typical 
Scott Schedule are as follows: 1. Number of item. 2. Plaintiff's 
particulars of payments by defendant. 3. Dates thereof. 
4. Matter in respect of which paid. 5. Defendant’s reply 
thereto. 6. Paid in respect of. 7. Column for use of Official 
Referee. 
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Remuneration of Town Clerks 

Mr. A. N. SCHOFIELD, vice-president of the Society of 
Town Clerks, has made known to the Municipal Journal 
(14th December, 1951) that his society intended to continue 
to press local authorities to implement the recommendations 
of the joint negotiating committee of town clerks as to salary 
scales and conditions of service. ‘‘ The latest figures show,”’ 
Mr. Schofield said, “‘ that 72:2 per cent. of authorities have 
implemented the salary scale and 83°8 per cent. the con- 
ditions of service.’’ Apparently there is still some resistance 
among certain local authorities, and, as Mr. Schofield fore- 
shadowed, an announcement was published in the January 
issue of the Law Society's Gazette recommending solicitors not 
to apply for public appointments which do not comply with 
negotiated terms. 


Earnings of Barristers 


A LEGAL correspondent in the Manchester Guardian of 
27th December, 1951, explained that the main reason for 
raising the minimum fee chargeable by barristers from one 
to two guineas was the very low remuneration paid to barristers 
for preliminary work before a case is heard. In fact, he 
commented, the occasions when junior counsel are paid a 
guinea fee are relatively few, so that the wider problem of 
the adequacy of barristers’ fees is not likely to be directly 
affected. This is not quite accurate. The conference fee 
marked on briefs is doubled, and a barrister who attends 
court frequently will find that his income is _ increased. 
Solicitors will not seek to spike the Bar Council’s guns by 
translating the old five and one, seven and one, fifteen and 
one, and so on, into four and two, six and two and fourteen 
and two. It is to be hoped that taxing masters will co-operate 
in making the increase in the minimum fee a reality. As the 
legal correspondent of the Manchester Guardian wrote, the 
problem of the adequacy of barristers’ fees is linked with the 
continued rise in the cost of living, and the average earnings 
of barristers are lower than those of solicitors and doctors. 


A Pedestrian Crossings Decision 

IN a case at the Marylebone Magistrates’ Court on 
31st December, 1951 (The Times, 2nd January, 1952), a 
summons against a motorist for failing to give precedence to 
a pedestrian on an uncontrolled pedestrian crossing was 
dismissed after a police officer had given evidence that the 
motorist had driven cautiously and there was no danger. 
The prosecution’s argument was that under the new 
regulations a driver must stop at an uncontrolled crossing 
when a pedestrian was on it and the offence was committed 
whether the pedestrian was inconvenienced or not. The 
magistrate, Sir WILFRED BENNETT, said that the old law was 
that the passage of a pedestrian on a crossing must not be 
impeded. The new regulation, the magistrate held, meant 
that if a foot passenger had started to cross he must not be 
stopped. If he was wrong, there might be the spectacle on 
a road 50 feet wide of vehicles going each way waiting if a 
foot passenger started to cross. On the following day the 
magistrate fined a motorist 20s. for failing to give precedence 
to a pedestrian where four people stepped off a centre refuge 
on to a crossing and the foremost pedestrian had to stop to 
allow the defendant’s car to pass ahead of him. 


Local Government Manpower Committee : 
Second Report 


THE second report of the Local Government Manpower 
Committee, recently published by H.M. Stationery Office 
(Cmd. 8421, price 1s. 6d.), covers the committee’s work from 
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16th November, 1949, to 10th November, 1951. In _ the 
first report new arrangements to loosen central control and 
give more responsibility to local authorities were recom- 
mended. The emphasis in the second report has moved 
towards the ensuring of economy in manpower. Various 
sub-committees’ reports have been approved, relating to 
education, land transactions, control of building resources, 
health, youth employment, civil defence, electoral registration 
expenses, Food and Drugs Acts and registration of births, 
deaths and marriages. No agreement was reached as to the 
use of the district valuer, and both views are recorded. 
Recommendations have been brought into force by depart- 
ments at once, except where legislation had to be awaited. 
A long list of recommendations which require legislation is 
contained in an appendix. These range from the simplifica- 
tion and revision of the law relating to private street works 
to a recommendation that local authorities should have a 
general power to authorise delegation by committees to 
sub-committees (Local Government Act, 1933, s. 85, and 
London Government Act, 1939, s. 67). It is also recom- 
mended that the present statutory requirements (Local 
Government Act, 1933, s. 86 (2), London Government Act, 
1939, s. 60 (3), and Local Government Act, 1948, s. 128) 
under which the approval of county councils and metropolitan 
borough councils is required of estimates of cost, debt, 
or liability in excess of £100, should be suitably modified 
or repealed. 


Local Authorities: Control of Land Transactions 


AMONG recommendations of sub-committees approved in 
the report were a number relating to the acquisition and 
disposal of land by local authorities. The Housing and 
Local Government Sub-Committee proposed that in general 
acquisition by agreement should be freed from statutory 
ministerial control. Local sanction contro] would remain and 
approval for grant-aid would be for administrative decision. 
Local authorities, it was proposed, should be able to buy 
land within their own area by agreement in advance of 
requirements without ministerial consent and should also be 
able to override restrictive covenants on land acquired by 
agreement under s. 157 of the Local Government Act, 1933, 
on payment of compensation. Further proposals were that 
land held for a purpose for which a Minister has special 
responsibility should not be permanently disposed of without 
any control, but departments should, where possible, arrange 
to dispense with detailed control where sales of parcels of 
land follow from some course of action which they have 
approved in principle. Local authorities should be free to 
dispose of land held for purely local purposes without 
ministerial consent, except where they propose to take less 
than the full market price. Local authorities should, in 
general, be allowed to lease any land without ministerial 
consent for any period up to twenty-one years. Where, 
however, a leasing is for the furtherance of the purpose for 
which the land was acquired, and that purpose is one for which 
a Minister has special responsibility, some degree of ministerial! 
control would be necessary, but this control should be exercised 
through general rules rather than particular consents. 


Index to Volume 95 
ENCLOSED with this issue is the Annual Index and List of 
Statutes to Volume 95, covering the whole of the year 1951. 
Subscribers who desire to have their issues bound should now 
forward the numbers, together with the Index, to the 
Binding Department, 102-3 Fetter Lane, London, E.C.4. 
Instructions and remittances should be sent separately. 
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THE SALE OF HOUSES TO SITTING TENANTS 


At the present time the combined effect of the Rent Restriction 
Acts and of the large premiums obtainable for house property 
with vacant possession is to render landlords unwilling to sell 
a house to a sitting tenant except at a price which is more or 
less midway between what the property might be expected 
to bring subject to the tenancy and what it might bring with 
vacant possession. Since neither party can obtain an inflated 
price for the property without the co-operation of the other 
they, in effect, split the profit between them and the tenant is 
thereafter both legally and morally at liberty to re-sell with 
vacant possession if it suits him to do so. 

Other circumstances arise where the landlord would be 
quite prepared to sell to his tenant at the value of the property 
subject to the tenancy if he could be sure that the purchaser 
would in fact retain the property for his own use. In such 
cases the vendor feels that he should have some share in the 
profit if the purchaser does, in fact, perhaps contrary to his 
original intention, resell with vacant possession within a 
reasonable time. The purpose of this article is to examine the 
methods which are open to a vendor to ensure that some part 
of such profit does enure to his benefit. It will be appreciated 
that infinite varieties of circumstances are possible depending 
upon the nature and value of the property and upon the eager- 
ness or otherwise of the vendor to sell and of the purchaser 
to buy: hence it will not be possible to do more than 
indicate in quite general terms the merits or demerits of the 
alternative methods which may be adopted. When reference 
is made to the insertion of provisions in the conveyance of the 
property it will, of course, be assumed that such provisions 
have been provided for in the contract of sale. 

Simple covenant 

It is quite easy to insert in the conveyance a simple covenant 
by the purchaser for himself and his representatives that in 
the event of the property being sold within (say) five years 
he will pay to the vendor, his representatives or assigns, a 
proportion (say half) of the amount by which the consideration 
on the second sale exceeds that upon the original sale. This has 
the advantages of simplicity and clarity but it also has 
certain shortcomings. Firstly, the vendor's rights rest only 
in covenant and so his only remedy is an action for damages, 
which action would be of little value if the purchaser were 
insolvent at the time of the resale. Secondly, since there is 
no charge upon the property, there is nothing which is 
registrable under the Land Charges Act, 1925, and it is quite 
possible that the purchaser will resell without the knowledge 
ofthe vendor. Thirdly, there is a possibility that the purchaser 
might resell at substantially the same price as that at which 
he purchased and then, by arrangement with his purchaser, 
share the proceeds of a further re-sale : alternatively, he might 
sell on the footing that the purchaser would grant him a 
tenancy and then surrender that tenancy in consideration of a 
cash payment. It may well be that in such circumstances 
the vendor would have a remedy against the purchaser, but 
in order to enforce it he would have to embark upon litigation 
in which there would lie upon him a substantial onus of proof 
which he would do well to avoid. 

Equitable charge 

The first two above-mentioned difficulties could, it is 
apprehended, be avoided by insisting upon the purchaser 
equitably charging upon the property any moneys which 
become payable to the vendor under a covenant of the 
above-mentioned type. If this were done the charge could 
be registered under the Land Charges Act, 1925, s. 10 (1), 
Class C (iii), so that it would bind any possible purchaser of 


the property. This method, however, leaves the vendor 
unprotected against collusive sales by the purchaser. 
Pre-emption at a fixed price 

The vendor may, without difficulty, stipulate for an option 
to repurchase at a specified price at any time within a specified 
period (which period should, of course, be within that allowed 
by the rule against perpetuities). Any such option would be 
registered under the Land Charges Act, 1925, s. 10 (1), 
Class C (iv), so that it would bind anyone coming to the 
property and the vendor would then be amply protected. 
In order that the provision may be acceptable to the purchaser 
it will be necessary to provide, in effect, that the option will 
only become exercisable upon a contemplated resale and hence 
it will take the form of a covenant by the purchaser for himself 
and his representatives that he or they will offer the property 
to the vendor at a specified price if it should be desired to 
dispose of it. This method is perfectly satisfactory in all 
respects if the parties are able to agree in advance the price 
at which the option to repurchase may be exercised. Its 
great disadvantage is that it is necessary for the parties to 
estimate what the property might bring 1f offered with vacant 
possession at a later date, and in many cases it is found that 
they both prefer some agreement whereby the actual profit 
obtained upon a future sale is divided in specified proportions. 
Pre-emption at a proportionate price 

The ideal solution, if it were possible to provide for it 
satisfactorily, would be a right of pre-emption to be exercised 
at a price which would depend upon that at which the purchaset 
might be able to resell ; it is, however, far from easy to evolve 
a suitable provision. Usually rights of pre-emption are to be 
exercised at a price to be ascertained by valuation and whilst 
this method may be satisfactory in some cases it is not what 
is contemplated here ; what is really required is for the option 
price to be (say) halfway between the original price and the 
resale price. 

The Encyclopedia of Forms and Precedents, vol. 8, p. 218, 
provides for an interest being offered “ at the best price then 
obtainable from any other person,” and were this provision 
not open to criticism it would not be difficult to provide for a 
price midway between that and the ofiginal sale price. 
Unfortunately the precedent does not specify how “ the best 
price obtainable from any other person” is to be ascertained 
without the aid of an arbitration clause or of an action complete 
with strophe and antestrophe by expert witnesses. Lhe root 
of the difficulty is that the pre-emption price could not be 
ascertained except by reference to a binding contract of sale 
concluded between the purchaser and a sub-purchaser and 
such a binding contract could not come into existence until 
the vendor’s right of pre-emption is disposed of. 


Conclusion 

It may be possible, with some elaboration, to construct a 
provision providing for pre-emption at a variable price, and 
if it were done that would be the best type of provision from 
the vendor’s standpoint. But in this type of matter it is 
highly desirable to keep the matter as simple as possible, and 
it is therefore suggested that the best practical choice lies 
between an option at a fixed price and a covenant supported 
by an equitable charge. 

Of these the first may be adopted where the parties are able 
to agree upon a price or where the vendor so distrusts his 
purchaser that he will not expose himself to the risks of a 
collusive resale. In other cases, and it may be remarked that 
only a minority of the populace are out-and-out rogues, the 
second alternative would seem to be reasonably satisfactory. 


G. B.G. 
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CONSENT TO SURGICAL OPERATION 


As is well known, everybody has a prima facie right of 
freedom from interference with his person—and an infringe- 
ment of that right constitutes the tort of trespass to the 
person and the crime of battery (Agnew v. Jobson (1877), 
13 Cox C.C. 625, in which case {50 damages were awarded 
against a magistrate, doctor and police inspector for com- 
pelling a girl suspected of concealment of birth to submit to a 
medical examination against her will). Were it not for the 
element of consent, therefore, every operation would be 
actionable. The ordinary case in which a patient consents 
to anaesthetic and operation and the operation proceeds 
and is duly completed does not require consideration—the 
surgeon is in no peril in the event of subsequent proceedings. 
There are, however, a number of interesting problems which 
arise not infrequently, as, for example, when consent was 
to one operation but on inspection the surgeon finds that 
there are other conditions which should, or could, conveniently 
be dealt with while the patient is on the table. Again, what 
is the position in an emergency, when the patient is already 
unconscious ? Must consent be obtained from his relatives ? 
In the case of infants and other persons under disability, 
is consent presumable ? 

It can be stated as a general proposition that where a patient 
is in possession of his faculties and in such physical health 
that he is able to be consulted about his condition, and there 
is no emergency making it impracticable to confer with him, 
consent is a pre-requisite to surgical operation, and a 
physician or surgeon who fails to get such consent, express 
or implied, is liable in damages (Donald v. Swann (1931), 
137 So. 178). In that case it was held that, although express 
consent had not been obtained, a patient who had not objected 
to puncture of her spinal cord for the purposes of diagnosis 
could not recover for trespass to the person. It seems, 
therefore, that consent will normally be presumed if there is 
voluntary submission to the operation. 

There is singularly little authority on this subject in the 
British case law, and it is necessary to go for a consideration 
of several propositions to the American and Dominion reports, 
in which almost every conceivable aspect of the matter has 
been litigated. Thus, it has been held that the use by a 
patient of words which he did not intend to express willingness 
to submit, but which could be so understood by a reasonable 
man and were in fact so understood by the operating surgeon, 
is sufficient (Dicenzo v. Berg (1940), 16 A. 2d. 15). The 
patient had a fractured shoulder. He agreed to operation, 
saying: “Don’t go too much up in the neck.’ In fact 
it was found necessary to operate on the neck. The Supreme 
Court of Pennsylvania held the circumstances were “ not 
sufficient to justify a finding that plaintiff had not consented 
to such operation as was considered by the surgeon to be 
necessary to alleviate the conditions with which the plaintiff 
was suffering.’”’ A similar case is Beatty v. Cullingworth 
(unreported), mentioned in 6 Transactions of the Medico- 
Legal Society, 133. Defendant had diagnosed an inflamed 
cyst of the left ovary and had said he did not think the right 
ovary was diseased but could not say definitely until the 
organs were exposed to view. The plaintiff was engaged to be 
married and would not consent to removal of both ovaries. 
On entering the operating theatre the plaintiff (whe was a 
nurse) said to the defendant: “If you find both ovaries 
diseased, you must remove neither.’’ To this he replied : 
“You must really leave that to me, nurse. I know your 
wishes. 
that I can help.”’ 


You may be sure that I shall not remove anything 
The plaintiff made no reply, but got on to 


the table and took the anaesthetic. On operation it was 
considered that both ovaries must be removed as they were 
about to suppurate and would set up peritonitis which would 
acutely endanger life. The jury were directed to consider 
whether tacit consent to this operation had been given. 
They found that it had, and expressed the view that the action 
ought never to have been brought. This decision was upheld 
by the Court of Appeal. 


Obviously, if he was the victim of false and fraudulent 
misrepresentations, consent cannot be implied from the fact 
that a patient voluntarily submits to an operation (Bryson 
v. Aven (1924), 124 S.E. 553, and Birnbaum v. Siegler (1948), 
76 N.Y.S. 2d. 173 (a decision of the U.S. Supreme Court) 
where it was said: “‘ ... the second operation was performed 
with the consent of the husband (of the patient], obtained by 
representations which were false to the knowledge of the 
defendant. In legal effect a consent so obtained is not valid. 
Performance of an operation without valid consent previously 
obtained constitutes an assault on the patient, for which the 
surgeon would be liable’’). 

The rule that consent will be presumed in cases where the 
patient is under anaesthetic and a more serious operation is 
found to be necessary is usually limited to cases where, for 
the preservation of life or health, immediate action is necessary. 
There is a tendency, however, not to limit the surgeon’s 
discretion to cases of actual emergency, and to allow him a 
discretion as to what shall be done, provided he does not do 
an operation of an entirely different sort from that to which 
the patient consented. Thus, in Bennan v. Parsonnet, 
83 N.J.L. 20, the patient consented to an operation for rupture 
on the left side, but the surgeon discovered, after the patient 
was anaesthetised, that the right side was in a worse con- 
dition than the left and that it would be more advisable to 
operate on the right side. He could, without any danger, 
have allowed the patient to recover consciousness and have 
asked his consent to the change of plan, but he did not do so. 
He was held to be justified because the operation was of the 
same nature as that consented to. In McGuire v. Rix (1929), 
225 N.W. 120, the plaintiff had consented to reduction of a 
fractured ankle under anaesthetic and alleged that she was 
told ‘“‘ cutting would not be necessary.”” In fact an operation 
proved to be inevitable when manipulation failed and it was 
held: ‘‘ If they (the surgeons} made the remarks attributed to 
them, they may have considered an operation unnecessary, 
though they had discreetly prepared for one. Their respon- 
sibility for an operation accrued when manipulation failed. 
The law did not require plaintiffs to restore defendant to 
consciousness for the purpose of procuring consent to surgery 

the only alternative in the line of professional duty for 
which they were called.” 

In an ‘“‘ emergency ” the law confers a very wide discretion 
on doctors and surgeons. It has been said that in such 
circumstances the patient is deemed to delegate the giving of 
consent to the surgeon himself, but a better view, it is 
suggested, is that in appropriate cases the need for consent 
is dispensed with on grounds of public policy ; it would hardly 
be in the public interest if surgeons, when presented with 
emergency cases, had to stop to consider niceties of consent. 
The emergency may take several forms: the injury may be of 
such a nature as to demand immediate operation ; or, though 
not so urgent, the delay involved, e.g., in getting a parent's 
consent when serious symptoms have developed in a child, 
may seriously diminish the chances of a successful operation ; 
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or the patient may be unable to consent due to unconsciousness Liability for breach of such contract is seen in Rolater v. 
from injury, poison, drunkenness, etc. Strain, 39 Okla. 572. A young woman consented to drainage 
In an emergency the rule that an operation must be of an injury to the toe on the express condition that no bones 
substantially the same as that to which consent was given should be removed. Under the anaesthetic a small bone 
appears to be in abeyance. In Jackovach v. Yocom (1931), was removed. It was held to be assault and battery, there 
237 N.W.R. 444, a youth of seventeen received a head wound _ being no emergency and the operation being against her express 
and crushed arm in jumping from a train. The plaintiff wishes. 
said he expected the surgeon to “ fix his arm ’”’ when he was In Marshall v. Curry [1933] 3 D.L.R. 260, reference is made 
taken into the theatre. The head wound was dealt with and, to a new principle: “the doctrine of ‘ good surgery ’.” 
as the arm was smashed beyond repair, it was amputated. Although that case was decided on the wider ground that the 
Attempts to contact the youth’s parents for consent had surgeon, authorised to repair a hernia, who took on himself in 
failed ; he himself was not consulted or warned. It was held the course thereof to remove a diseased testicle, was “ acting in 
that there was an implied consent to the amputation, if the the interest of the patient and for the protection of his health 
surgeon found it necessary. ‘‘ The defendant was confronted and possibly his life,’’ the cases cited and the comments of 
with the question whether he would release the plaintiff Chisholm, C.J., in the Supreme Court of Nova Scotia seem to 
from the anaesthetic necessarily used in connection with infer that even though there could be later consultation of 
stopping the flow of blood from the wound in the head and __ the patient as to the major operation, a surgeon is entitled to 
sewing up the wound, and thereafter ascertain whether the do forthwith what is consistent with “ good surgery.” 
plaintiff and his parents would consent to an amputation of It is argued from time to time that the consent of the 
the arm, or perform the operation under the one anaesthetic. husband is necessary in operations on the wife, especially 
Necessarily, if an amputation were to be performed, it would if they would involve her sterility. This view was rejected 
involve the use of a second complete anaesthetic. This in State v. Housekeeper (1889). The defendant operated for 
would greatly add to the shock suffered by the plaintiff. removal of a lump in the wife’s breast. In fact this lump 
The crushed and mangled condition of the arm was itself a turned out to be cancer and the whole breast was therefore 
menace to the life of the patient {from gangrene]. The expert removed. The husband said he would not have consented 
medical opinion was that an emergency existed and an to the operation had he known it was for cancer. The court 
amputation was necessary. The defendant used his best said: ‘ Surely the law does not authorise the husband to 
judgment under all the facts and circumstances of the case.’ say to his wife : ‘ You shall die of the cancer ; you cannot be 
The patient must be consulted, however, if he is cured, and a surgical operation, affording only temporary 
conscious and capable of forming a valid consent. In relief, will result in useless expense.’ The husband had no 
such circumstances, also, the surgeon may not perform, power to withhold from his wife the medical assistance which 
without consent, an operation different in kind from that her case might require . . . the consent of the wife and not 
consented to or involving risk or result not previously that of the husband was required.” 
contemplated (Wall v. Brian (1943), 138 E.R. 2d. 478). Whenever possible the consent of parent or guardian of an 
The plaintiff had consented to removal, under local anaesthetic, infant is necessary unless there is an emergency. The cases 
of a cyst in the neck which she was told would be “just like of Bakker v. Welsh, 144 Mich. 632, and Rishworth v. Moss, 
taking a pea froma pod.” During the operation the defendant 191 S.W. 843, are in direct conflict as to liability of a surgeon 
found that the cyst was much more deeply embedded than’ when an infant dies under anaesthetic without parental 
he had thought, and was heard to say: ‘I have done the consent, there being no emergency. The matter is so serious 
wrong thing.” He merely told the patient, however, that the that the only safe rule is to insist on consent of parents in 
cyst was a little deeper than he had thought, and went on to such cases. In the first-mentioned case the court held the 
remove it. In so doing he damaged the facial nerve, with infant’s consent sufficient on the groupd that an infant’s 
serious results to the patient. The court held: “An opera- contract for necessaries binds him, and medical and surgical 
tion performed without consent ... is a technical battery or attention are “ necessaries.” Per contra a donation of blood 
trespass for which the operator is liable. The obligation may not be taken from a minor without his parent’s consent 
underlying this rule is not satisfied by a consent obtained (Zaman v. Schultz, 19 Pa. Dist. and Co. 309). 
under a mistaken diagnosis that the operation is simple, It should be noted, however, that it may constitute 
and without danger, when a later diagnosis, while the patient ‘‘ cruelty ’’ under the Children and Young Persons Act, 1933, 
is still conscious and no emergency exists, discloses that the for a parent to withhold consent to an operation (Oakey v. 
operation is both difficult and dangerous... Ifa physician Jackson [1914] 1 K.B. 216). 
advises his patient to undergo a particular operation, and the With regard to persons of unsound mind, their purported 
patient weighs the dangers and results incident to its per- consent is ineffective (Pratt v. Davis, 224 Ill. 300), and the 
formance and finally consents, he thereby in effect enters consent of committee or guardian is necessary, except, of 
into a contract authorising his physician to operate to the course, in cases of emergency. 
extent of the consent but no further.” 
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SOLICITORS’ BENEVOLENT ASSOCIATION in her own home and to have her sister living with her. Her 
grants to date exceed £1,200. New applications for relief from 
2nd January, 1952, eleven solicitors were admitted to membership dependants of members of the Association, and of non-members, 

4 continue to come in, and every effort is being made by the 


of the Association, bringing the total membership to 7,574. Rear pis eR IS Lniasiaticens ohaaiein 
A sum of £5,189 was distributed by way of annuities and grants President of The Law oy the | eee <i x wesc ite 
to forty-eight hiciiitieaninn <: (250 of Uke cee ten te respect of directors and members, to increase the income o t le Assoc rasan 
mer ene > & ; ae see by enlisting the support of those solicitors who have not yet 
special grants for convalescence, clothing, etc. The beneficiaries joined their own professional benevolent association. The 
include the daughter of a solicitor who died in 1925. She has minimum annual subscription is {1 1s., life subscription £10 10s. 
been unable, owing to poor health, to maintain herself since his Further information will gladly be supplied on request to the 
death and, now over seventy years of age, she is able to remain Secretary, at Clifford’s Inn, Fleet Street, London, E..C.4. 


At the monthly meeting of the board of directors held on the 
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VESTING OF COPYRIGHT IN BENEFICIARY BECOMING 
ENTITLED UPON DEATH OF OWNER 


SEcTION 5 of the Copyright Act, 1911, which deals with the 
ownership of copyright generally, provides by subss. (2) and (3) 
as follows : 

(2) The owner of the copyright in any work may assign 
the right, either wholly or partially, and either generally or 
subject to limitations... and either for the whole term of the 
copyright or for any part thereof, and may grant any 
interest in the right by licence, but no such assignment or 
grant shall be valid unless it is in writing signed by the 
owner of the right in respect of which the assignment or 
grant is made, or by his duly authorised agent : 

Provided that, where the author of a work is the first 
owner of the copyright therein, no assignment of the copy- 
right, and no grant of any interest therein, made by him 
(otherwise than by will) after the passing of this Act, 
shall be operative to vest in the assignee or grantee any 
rights with respect to the copyright in the work beyond the 
expiration of twenty-five years from the death of the 
author, and the reversionary interest in the copyright 
expectant on the termination of that period shall, on the 
death of the author, notwithstanding any agreement to the 
contrary, devolve on his legal personal representatives as 
part of his estate, and any agreement entered into by him 
as to the disposition of such reversionary interest shall be 
null and void ... there follows an exception in the case of 
collective works not material for the present purpose 

(3) Where, under any partial assignment of copyright, 
the assignee becomes entitled to any right comprised in 
copyright, the assignee as respects the right so assigned, 
and the assignor as respects the rights not assigned, shall 
be treated for the purposes of this Act as the owner of the 
copyright, and the provisions of this Act shall apply 
accordingly.” 

What (if any) is the effect of these provisions on the 
devolution of copyright to a beneficiary who becomes entitled 
thereto on the death of the owner of the copyright ? And 
in particular, do these provisions make it necessary for the 
personal representatives of the deceased owner to assent 
to the vesting of the copyright in the beneficiary in writing ? 
When the language of these provisions is looked into it is so 
obscure that I do not think that a clear answer to this last 
question can be given ; but I have never seen any indication 
in any of the textbooks or collections of precedents dealing 
with the ownership in copyright that any kind of problem 
exists at all in this connection, and a warning that all is not 
as clear as it may at first sight seem may have its value, even 
if it is inconclusive. 

The first part of s. 5 (2), up to the proviso, if it stood alone 
could reasonably be construed as dealing only with assign- 
ments and grants in the ordinary sense of those expressions, 
viz., assignments and grants inter The proviso, 
however, makes it quite clear that in the context of this section 
an assignment of copyright and a grant of an interest therein 
can be made by will, that is to say, that the opening provisions 
of s. 5 (2) requiring writing “ signed by the owner”’ as a 
condition of the validity of the transfer of copyright or the 
creation of a right therein apply not only to assignments and 
grants iuler vivos, but also to the devolution of the title to 
copyright or of an interest therein on death. (This construc- 


ULVOS. 


tion is, I think, inescapable: it is true that the proviso to 
s. 5 (2) deals primarily with a different subject-matter from 


that with which the substantive enactment of the.subsection 
is concerned, but to put a different construction upon the 
same expressions where they appear in an enactment and in 
a proviso to the enactment respectively is surely impossible, 
unless the result of any other conceivable construction would 
be to make complete nonsense of the provision in question, 
and that is not the case here.) 

Apart from statute, copyright is treated like any other item 
of pure personalty for the purposes of devolution upon death 
and administration. It has long been held that on the death 
of the owner, copyright passes to the personal representatives 
(see, e.g., Burnett v. Chetwood (1720), reported in a note in 
2 Mer. 440 et seg). But at common law the title of a beneficiary 
who becomes entitled to an item of personalty under the will 
or intestacy of the deceased is an inchoate title, and it does not 
become complete until the personal representative assents to 
the vesting of the item in the beneficiary. An assent of pure 
personalty may be made in writing, but it need not be, and in 
the normal case it is implied from conduct. Applying these 
general principles to the special requirements of s. 5 (2), 
it may be said that the will, in the case of testate succession, 
supplies the requirement of a writing “ signed by the owner ”’ 
of the copyright, so that as far as those special requirements 
are concerned a legatee taking an interest in copyright under 
a will acquires a good, although inchoate, title thereto, upon 
the death, and the title becomes absolute from the moment 
that the personal representative gives his assent (however 
that may be given) to the interest vesting in the legatee. 
On this interpretation of s.5 (2),no assent in writing is necessary 
to vest an interest in copyright in a legatce thereof, and this 
interpretation is, of course, an arguable one ; but it will hardly 
be denied that it is a strained one, and it has the awkward 
result of introducing a distinction between the rules which 
govern the title of a beneficiary of copyright in the case 
respectively of succession under the will and of succession 
under an intestacy. The only writing “signed by the 
owner " which could possibly be made available for the purpose 
of satisfying the requirement as to writing of s. 5 (2) in the 
latter case would be an assent in writing by the administrator, 
the owner of the copyright on the principle of Burnett v. 
Chetwood, supra. 

But I am far from satisfied that the construction of s. 5 (2) 
suggested above is the right, or even a possible, construction 
to put upon its provisions, especially upon its opening 
provisions. A will operates from death, and it is only on the 
death that it can be said (in the language of the opening 
words of s. 5 (2)) to assign anything to anybody. But from 
the death the ownership of the copyright is in the personal 
representatives of the deceased, not in the deceased himself, 
and the requirement of an assignment in writing “ signed 
by the owner ”’ suggests, if it does not compel, the production 
of a document signed by the present, and not by a past, owner 
of the copyright. From this point of view, the will of a 
testator who is the owner of copyright is, during his lifetime, a 
document ‘signed by the owner”’; but because it is then 
an ambulatory document it is not an “ assignment ” + whereas 
after his death the will acquires dispositive effect and becomes 
an assignment, but is no longer a document “ signed by the 
owner.’ No assistance in resolving this question of construc- 
tion in such a manner as to give satisfactory effect to all 
parts of s. 5 (2) is to be derived from the proviso to this 
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provision, which, as already noted, does not hang very closely 
to the opening part of the subsection, but it is worth noting 
that the language of the proviso is as ill adapted as that of the 
preceding part of the subsection to cover the case, which it is 
expressed in so many words to cover, of a transfer of copyright 
or an interest therein taking effect by virtue of a will. 
Subsection (3) of s. 5, again, deals with a different problem, 
and throws no light on that with which this article is concerned. 

As regards assents of personalty, the Administration of 
Estates Act, 1925, introduced no changes in the law, and from 
this point of view the law is the same to-day as it was when the 
Copyright Act, 1911, was passed. Whether one of the results 
of s. 5 (2) of this Act has been to make an assent in writing 
necessary to perfect the title of a beneficiary to copyright or 
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any interest therein, and if so whether this necessity is one 
which applies equally in the case of testate and of intestate 
succession, or in one case and not in the other, is thus a question 
which must be decided on the language of the relevant 
provisions of the Act alone. I really do not know what the 
answer is, but as it is very easy to draw an assent in writing, 
on the model of the assents now required in the case of realty 
under s. 36 of the Administration of Estates Act, 1925, for the 
purpose of vesting the ownership of copyright or any interest 
therein in a beneficiary under a will or an intestacy, I think 
it is safer to go upon the assumption that in its obscure way 
s. 5 (2) has made an assent in writing necessary in such cases. 
But I am quite open to conviction that this view is not the 
right one. “ABC” 


HILL SHEEP COMPENSATION 


By s. 78 of the Agricultural Holdings Act, 1948, the Minister 
of Agriculture and Fisheries is authorised to vary, by 
statutory instrument, the provisions of the Third, Fourth and 
Fifth Schedules to the Act. Those Schedules set out the 
activities which will qualify tenants of agricultural holdings 
for compensation. The Agricultural Holdings Act (Variation 
of Fourth Schedule) Order, 1951, which came into force on 
31st December of that year, has now varied Pt. II of Sched. [V 
by adding a new paragraph, which runs: “ Acclimatisation, 
hefting, or settlement of hill sheep on hill land.” 

Schedule IV of the Act lists (in Pt. I) a number of short- 
term “‘new improvements ”’ (i.e., improvements begun on 
or after Ist March, 1948) and (in Pt. II) a number of “ other 
matters ’’ fuc which a tenant will, by s. 47 of the Act, be 
entitled to claim compensation; in the case of Pt. II the 
right is conditional, if the tenant entered before 1st March, 
1948, on his giving a notice. This is, no doubt, because 
Pt. If matters (three in all at the time, now four) are mainly 
in the nature of the old “ tenant right’ matters: growing 
crops, seeds sown, pasture laid down. 

At first sight the new paragraph, short as it is, seems a 
little puzzling, at all events to the town-bred lawyer, 
though knowledge of our literature may enable him to 
appreciate the difference between hill sheep and valley sheep. 
It will be remembered that, according to Gray, mountain 
sheep were sweeter but valley sheep fatter. Even the second 
largest ‘‘ Oxford Dictionary’ does not give any technical 
meaning to the word “heft”; its presence can no doubt 
be accounted for by the circumstance that s. 78 obliges the 
Minister to consult with such bodies of persons as appear to 
him to represent the interests of landlords and tenants of 
agricultural holdings before making the order. Perhaps 
some country readers will oblige with an explanation; in 
the meantime, the ejusdem generis rule can, I trust, safely be 
applied, provided that ‘ acclimatisation ’’ and “ settlement ”’ 
mean much the same thing. For another puzzle is, why 
should one have to acclimatise hill sheep on hill land ?—but 
here, I submit, perusal and examination of the whole order 
and the enactments which it mentions, namely the Agricultural 
Holdings Act, 1948, and the Hill Farming Act, 1946, give us 
a clue, 

For just as a will speaks from the death of the testator, 
so these Schedules may be said to speak from the termination 
of tenancies they affect: ‘“ The tenant shall . . . be entitled 
on the termination of the tenancy . .. to obtain from the 
landlord compensation . . .” occurs in the aforementioned 
S. 47 as in other provisions. So it might well be that the 


wording emphasises the fact that the animals must not only 
have become hill sheep, if they were not such before, but 
must have remained such. So much for the Agricultural 
Holdings Act, 1948. But by para. 2 of the new order, the 
expressions “hill sheep” and “hill land”’ have the same 
meanings as they have in the Hill Farming Act, 1946, and 
hill sheep schemes made thereunder. Following this clue, 
we find that the Hill Farming Act, 1946 (which is an 
Act “ to make provision for the rehabilitation of hill farming 
land; for the payment of subsidies in respect of hill sheep 
and hill cattle . . .”’), while it does not exactly define “ hill 
sheep,”’ authorises the ‘‘ appropriate Minister ’’ (in England, 
the Minister of Agriculture and Fisheries) to make payments 
in accordance with schemes in respect of sheep of such 
descriptions as may be specified in the schemes, and are 
comprised in flocks of such descriptions as may be so specified, 
being flocks kept in accordance with the schemes on_ hill 
land as therein defined ; and we then find, in the Hill Sheep 
(England and Wales) Scheme, 1947, a list of breeds, in 
alphabetical order, to which that scheme applies: the list 
commences with Cheviot, and concludes with ‘‘ Welsh 
Mountain and such local breeds as the Minjster may approve 
and ... any crossbred ewe or shearling ewe derived solely 
from any of these breeds; provided that where it appears 
to the Minister in any particular case that any sheep of the 
breeds set out, etc., are not of sufficiently hardy type to be 
capable of living under natural conditions upon hit! land 
for the greater part of the year, such sheep may be disregarded 
for the purposes of the scheme” (para. 7; and “ shearling 
ewe ”’ is defined in para. 2). As to “ hill land,” this means 
mountain and hill land in the areas specified in Sched. I to 
the scheme (an alphabetical list of counties) which is suitable 
only for use for the maintenance of sheep of a hardy kind, 
provided that where land has been improved to an extent 
which renders it suitable for use for the maintenance of sheep 
other than a hardy kind, the Minister may, if he is satisfied 
that the land was in its original and unimproved state suitable 
only for the maintenance of hardy sheep, regard such land as 
hill land for the purposes of the scheme. This scheme appears 
to have been made under s. 13 of the Act, dealing with 
subsidies under what it calls ‘hill sheep schemes,’’ the 
expression used in the new order ; one must avoid confusion 
with schemes made privately under s. 3 of the Act, which 
are called ‘ hill farming land improvement schemes.” 
Special provision is made in the order for cases in which 
a tenant has entered into occupation on or since Ist March, 
1948, but before the coming into operation of the order 
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(31st December, 1951): he must give notice of election, 
before his tenancy terminates, if he wishes to benefit. And 
during the currency of a notice to quit the landlord may 
serve upon the tenant a notice to elect, within one month, 
whether the statutory right to compensation is to apply ; 
a similar notice may be given if a dispossession order has been 
made under the Agriculture Act, 1947, s. 17 (1) (Failure to 
improve husbandry after supervision order). These special 
provisions reproduce, mutatis mutandis, those of s. 47 (1) (c) 
and (2) of the Agricultural Holdings Act, 1948, so that a tenant 
who thinks he has a better claim under custom or agreement 
need not take advantage of the statutory right which did not 
exist when he entered. 

There is perhaps one other matter which tends to puzzle 
the town-bred lawyer. The compensation is not made 
payable for carrying out hill farming land improvement 
schemes under the Hill Farming Act, 1946, s. 3, but for the 
acclimatisation of hill sheep on hill land. The measure of 
compensation is, by s. 51 (1) of the Agricultural Holdings 
Act, 1948, the value thereof to an incoming tenant calculated 
in accordance with such method, if any, as may be prescribed. 
Improvements set out in the other provisions of Pt. II of 
Sched. IV have been dealt with by the Agriculture (Calculation 
of Value for Compensation) Regulations, 1948, and fairly 
elaborately so. The new order says nothing about calculation 
in the case of hill sheep acclimatisation, and one ignorant of 
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matters bucolic may wonder why a holding should be improved 
by the acclimatisation of sheep which will depart with the 
outgoing tenant. Such ignorance can, it so happens, be 
largely dispelled by turning up Holme v. Brunskill (1878), 
3 Q.B.D. 495 (C.A.) which, while it concerned the effect on 
a guarantee of the “ withdrawal’’ of a notice to quit, 
illustrates the possible importance to the reversion of the 
maintenance, on hill pastures, of a sufficient number of 
sheep of the right kind, although in that case the animals 
were the property of the landlord and were let with the farm. 
The proviso to the definition of hill land, cited above, mentions 
land improvement. Land can be improved by user, too, 
and one must presume that if sheep have been settled on 
land other sheep will take to it more readily. Maugham, L.J. 
(as he then was), protested, in the course of his judgment in 
Whiteman Smith v. Chaplin (1934) 2 K.B, 35 (C.A.) against the 
use, for Landlord and Tenant Act, 1927, s. 4, purposes, 
of the expressions “cat goodwill,” ‘dog goodwill,” and 
“rat goodwill,’ to which, in the learned lord justice’s view, 
there might have to be added “ rabbit goodwill’”’ ; in Mullins 
v. Wessex Motors {1947} 2 All E.R. 727 (C.A.) the court 
took the same view. But perhaps, for the purposes of the 
Agricultural Holdings Act (Variation of Fourth Schedule) 
Order, 1951, it will be considered legitimate to speak of 
“ sheep goodwill.” 


R. B. 


HERE AND THERE 


GENERAL CLEARANCE 


In the ebb of the vacation time, when nothing particularly 
notorious or “‘ gravity removing ”’ has been happening in the 
public administration of justice, there is always an acute 
danger that the unfortunate columnist will be neither here 
nor there, with no straws to show him which way the wind is 
blowing or to provide raw material for the bricks which build 
the column. Then to the darkness of a blank mind come 
little pin-points of light from the past few weeks that have 
not yet quite lost the twinkling glitter of the Christmas tree 
decorations. There is, for instance, the memory of the 
accused at the Old Bailey who, invoking the congenital 
gambler’s ancient right to the luck of the draw in a dock 
brief, plunging his hand wildly into the bran-tub of assorted 
forensic talent ready at his disposal or rather, pointing like 
a bewildered child in an over-stocked doll-shop, said: ‘I'll 
have that one,” only to be disconcertingly informed by the 
object of his choice: ‘‘ You can’t, I’m prosecuting you” 
(as if a man should embrace his future mother-in-law by 
accident in the dark). Then there was the “ feathered 
friends ’’ day at London Sessions when, to the delight of all 
collectors of coincidental curiosities, Court No. 1 provided the 
pleasing spectacle of a Buzzard contending with a Sparrow in 
counsels’ places with a Hawke perched aloft on the Bench 
to see fair play. - A false report was set about that a Swift 
was acting as clerk of the court, but, as it happened, his 
duties were being more perilously discharged that afternoon 
by a Gunn. One seemed very near a new version of The 
Death of Cock Robin. And (stepping from the aviary to the 
zoo) I understand that the latest attempt to curb the 
Frankenstein robot of the internal combustion engine has 
given rise to a strange new simile—“ as confident as a barrister 
on a zebra.’’ Someone from Fleet Street must have been 
watching the Strand crossings by the Law Courts. The 
picture conjured up is pleasing and if the Pegasus Club has 
an artist it ought not to be left drifting in the shadowy realms 
of mere imagination. It recalls the tale of how a distin- 
guished and rather too sober lawyer of Charles II’s time, 
Lord Keeper Guildford, was supposed to have ridden a 
rhinoceros. He had been to have a look at the first of its 


species ever brought to England and next day he was not a 


little irritated to find that most of his acquaintances had 
apparently swallowed a leg-pulling report that he had gone 
for a ride on the beast. For straight-faced priggishness the 
subsequent démenti would be hard to beat: “ ... that his 
friends, intelligent persons, who must know him to be far 
from guilty of any childish levity, should believe it, was what 
riled him extremely, and much more when they had the 
face to come to him to know if it were true.”’ 


MORE ODDMENTS 


But to return to the variety show of the past few weeks, 
there is the trumpeter of Port Talbot in Glamorgan who 
appears to feel in a vague, fumbling, erratic way that if the 
Assizes need a cast, of his office, why not the county court ? 
What said the judges in 1904? ‘ There can be no doubt 
in the minds of those familiar with the subject that the time- 
honoured institution of heralding the approach of the King’s 
representative by the sound of trumpets has a tremendous 
effect in impressing the populace with the importance of the 
proceedings. The day of the abolition of the trumpeters 
would be an evil one.” Had the trumpeter who renders 
voluntaries in the market place at Port Talbot contented 
himself with dignifying the arrival of His Honour Judge 
Temple Morris with a suitable fanfare he might have 
inaugurated a new and pleasing custom in the music-loving 
Principality. As it was, his harmonies, well-tuned, no doubt, 
but ill-timed, tended to get the better of the proceedings 
in the court on more than one occasion. “‘It is becoming 
like an Eisteddfod,” said the judge, “ ask him to go away. 
Wish him a Merry Christmas from me and tell him to come 
back next year.’’ With the raising of the county court 
judges’ salaries a little touch of near-Assize pomp and cir- 
cumstance in the New Year would hardly come amiss and here 
is the raw material for it all set to accept the judge’s invitation 
to return and only needing a little discipline and direction. 
Now for another news item which gladdened the close of the 
year with an aptness and point usually only achieved by the 
frolics of the printer’s devil. In the county statistics for 
drunkenness in 1950 the Soke of Peterborough held the lead 
with a proportion of 18°92 for every 10,000 youths and adults 
or (to pass from scientific abstraction to palpable reality, 
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CHARTERHOUSE INVESTMENT TRUST 


IMPORTANT LANDMARK IN GROUP’sS HISTORY 


The twenty-seventh annual general meeting of The 
Charterhouse Investment Trust, Ltd., will be held on 
30th January, in London. 


The following is an extract from the review, circulated with 
the accounts, by the chairman, Mr. H. Nutcombe Hume, 
C.B.E., M.C. :— 

The board is very glad to be able to present a satisfactory 
account of last year’s trading of the Charterhouse Group. 
For the first time in the Trust’s history its overheads and the 
interest and dividends it pays to its stockholders are covered 
by its own investment income and the dividend from 
Charterhouse Industrial Development Co., Ltd. In other 
words, we have reached the time to which we looked forward, 
when the Trust’s ordinary dividend at the current rate of 
8 per cent. is earned independently of profits made by the 
Finance Corporation. The margin is small and I cannot 
assure you that this goal has been permanently reached, but 
to those of us who manage the Group’s affairs this is an 
important landmark in our history. 


Now at last we have a Government which believes in the 
capitalistic system which has done so much for Great Britain 
and the Empire for 150 years, and we can only hope that 
they will be able during their term of office to carry into 
effect those major and perhaps painful and unpopular 
readjustments vital to the maintenance of our standard of 
living. 


CiTy’s IMPORTANT ROLE 


The City has a great part to play and I welcome the steps 
already taken to bring the machinery of the money market 
back into use. The accumulated experience of the City is far 
greater than that of any Government or planning department 
and is in the hands of men of practical as opposed to theoretical 
experience. The effect will be that inefficiency will suffer 
instead of being bolstered up and that skill and integrity will 
be rewarded ; by this process the productive raw materials 
and the factories of this country will gradually be used to 
greater advantage. It is very unfortunate that there persists 
such ignorance of the services the City renders to the whole 
economic life of the country. The Stock Exchange and the 
new issue and commodity markets all make a vital contribution 
to the well-being of this country and the Commonwealth. 


The strongest plea the City makes to the Government of 
the day is to remove uncertainty so far as lies within its 
power. The intended application of the vaguely threatened 
excess profits tax is completely damming the flow of equity 
or risk-bearing capital into industry. It looks as if industry 
will be driven to seek its capital largely through the medium 
of fixed interest-bearing capital, and I am convinced that in 
the long run this will prove to be wrong. 


Last year our investment income, together with the dividend 
from the Industrial Development Company, covered the 
outgoings and all interest and dividends on the Trust’s capital. 
I think it reasonable to suggest that this will be the case 
again this year. 
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since it is hard to visualise the delicately poised condition of a 
person who is *92 intoxicated) there were ninety-seven 
convictions. Incidentally, the Soke (Suc or Soc) of Peter- 
borough is a sort of county within a county in Northampton- 
shire akin to a riding in Yorkshire, which in its turn is more 
than a rape in Sussex. So now I hope (territorially speaking) 
we know precisely where we are. Finally, I am indebted to 
a kind correspondent for drawing my attention to a remark- 
able advertisement in a daily paper obviously inserted by an 
advertiser who, though his requirements were not unduly 
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inflated, clearly looked for all-round qualifications and a 
varied and versatile service: ‘‘ Intelligent lady, 25-30 yrs., 
reqd. by blouse manfrs. Qualfns.: shorthand-typist, 
common sense, good appearance, 36 in. bust. State fully 
prev. commercial exp. sal. reqd. etc.’’ Maybe this cannot 
be classed as an item of strictly legal interest. (Perhaps it 
belongs rather to the “‘ bold front, for putting on”’ class of 
advertisement with which a firm of brewers used to entertain 
us.) But industrious apprentices at law might like to try 
their hands at drafting a suitable contract of service. 


RICHARD ROE. 
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REVIEWS 


By A. D. RUSSELL- 


Copyright and Industrial Designs. 
1951. 


CLARKE, of the Inner Temple, Barrister-at-Law. 

London: Sweet & Maxwell, Ltd. 37s. 6d. net. 

This is a very meritorious book which can be recommended 
unhesitatingly to solicitors engaged in commercial work or 
copyright practice and legal advisers to industrial enterprises 
where questions pertaining to copyright law will frequently 
arise. The book is a comprehensive work embracing all 


branches of copyright in literary, dramatic, musical and 


artistic works and also copyright in industrial designs. In 
its two main parts it treats the Copyright Act, 1911, and the 
Registered Designs Act, 1949; there is further an intro- 
ductory part explaining the history and development of the 
law and a fourth part discussing the difficult cases where the 
two enactments overlap. The treatment of the case law is 
excellent ; the author has succeeded in reducing the chaotic 
mass of cases to an ordered design. This book fills a definite 
need ; it is both an excellent text-book for students of the legal 
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profession who wish to acquaint themselves with this subject 
of increasing importance and also a first-rate source of 
information for the busy practitioner who wishes to find 
his way through legislation of a highly technical character and 
case law of great detail. 


The Legal Aspects of Business. By H. R. Licurt, B.Sc. 
(Lond.), F.C.1.S., with a Foreword by Sir RoLAND BuRRows, 
K.C., LL.D., Recorder of Cambridge. Second Edition. 
1951. London: Sir Isaac Pitman & Sons, Ltd. 15s. net. 


Ihe serious gaps which the first edition of this work 
contained have to a large extent been closed in the second 
edition, which is vastly superior to its forerunner. The 
book is principally written for students preparing for the 
examination in General Principles of Law prescribed by 
non-legal professional bodies, such as the Chartered Institute 
of Secretaries, and while it is certainly an excellent introduc- 
tion to the subject, it is still desirable that they should likewise 
consult more academic works in order to grasp the fundamental 
principles underlying the application of legal rules. With 
this reservation the book can be recommended to students of 
professions other than the legal profession as a primer in 
law which has the great advantages of being written in a 
clear and simple style and being accurate with respect to the 
legal rules which it treats. The book is produced very 
attractively and provided with a good index. 


Trade Marks Laws Throughout the World. By 
P. O. HEREWARD, B.A., of the Inner Temple, Barrister-at- 
Law, and Downing College, Cambridge. 1951. London : 
Sweet & Maxwell, Ltd. 30s. net. 


The idea of producing a handbook on trade mark laws 
throughout the world is commendable, but it might be doubted 
whether this short volume is really more than a first attempt 
at providing « treatment of that topic. The author, who is 
employed in the Trade Marks Section of the Legal Department 
of Imperial Chemical Industries, Ltd., has undoubtedly 
considerable practical experience in the subject and is well 
qualified to undertake that task. The object of his book is 
evidently to assist the practitioner in this country to furnish 
the local attorney abroad with such information as he requires 
in order to lodge the application. That rather limited object 
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has been achieved by the author and the book will be of use 
to those engaged in patent and trade marks offices of the 
larger companies, and also to some patent agents and legal 
practitioners specialising in trade mark work, but when 
looking at the individual treatment of the various countries, 
one cannot help feeling that a splendid opportunity has been 
missed here. If only the work referred to the various 
enactments on which the trade mark law of the various 
countries is founded! That alone would have saved the 
practitioner invaluable time, particularly as it is now easier 
than before the war to have access to foreign law and the 
real difficulty is to ascertain up-to-date sources. lurther, 
a fuller treatment of the International Conventions which 
are dealt with on three pages (pp. 4-0) would have been 
appropriate in a work of this type. While a treatment 
of world trade mark law on the lines of Stephen P. Ladas, 
The International Protection of Trade Marks by the American 
Republics, is still called for, the author has succeeded in 
providing valuable first aid to the practitioner. 


Shipping Law. Second Edition. By Lorp CitorLey, M.A., 
of the Inner Temple, Barrister-at-Law, formerly Sir Ernest 
Cassel Professor of Commercial Law in the University of 
London, and O. C. G1LEs, LL.M., of Gray’s Inn, Barrister- 
at-Law. 1951. London: Sir Isaac Pitman & Sons, Ltd. 
30s. net. 


The second edition of this excellent and deservedly popular 
text-book has been carefully revised and brought up to date. 
The new case law has been embodied, the York-Antwerp 
Rules, 1950, are discussed and the Merchant Shipping (Safety 
Convention) Act, 1949, is referred to. Apart from these 
amendments which were necessary in order to keep the work 
up to date, the parts dealing with the bill of lading and 
double insurance have been clarified. A notable omission 
is the absence of Heskell v. Continental Express (1950) 1 All 
E.R. 1033 and Royal Greek Government v. Minister of 
Transport ; The Ilissos |1949) 1 K.B. 7, 525. These omissions 
can be rectified in a future edition; they do not detract 
from the value of the book, which remains one of the best 
introductory treatises for students of the legal and shipping 
profession studying the law of carriage by sea and of marine 
insurance, 


CORRESPONDENCE 


[The views expressed by our correspondents ave not necessarily those of THE SoLiciToRs’ JOURNAL] 


Lessor and Lessee: Fire 
‘In these days does not the position as regards liability 
lor damage by fire need reconsideration by all solicitors, whether 


acting for lessor or for lessee ? 


or, 


In days gone by, now apparently unlikely to return, if a 
building, whether a private residence or business premises, was 
destroyed by fire there was little diffic ulty in rebuilding it within 
a teasonable time, Whether the liability to rebuild was on the 
the either could cover himself by insurance 
against the cost of rebuilding and to some extent against the 
consequential loss of, or liability to pay, rent. 


lessor or lessee, 


But to-day the position is entirely difterent. With the best 
il in the world a lessor, or a lessee, may not be able to rebuild 
Within any foreseeable time. If by the covenants in the lease 
the lessor is liable to rebuild there is usually a proviso for cesser 
“rent pending rebuilding. But the term of the lease is still 
Tunning and if in five or ten years time the lessor is successful 
M getting the necessary permits and licences the lessee may 
nd himself again liable for rent although in the meantime he 
May have taken other premises. J'rom the point of view of the 
essee, is this right ? 


Ut, on the other hand, the liability to rebuild is on the lessee, 
“ere is no cesser of rent and yet the lessee is probably powerless 


to fulfil his obligations. Again from the point of view of the 
lessee, is this right ? And are there any means of insuring against 
such a liability ? Personally, I doubt whether any insurance 
company would cover the risk of having to pay a rent of, say, 
£10,000 per annum for an indefinite time. 


The subject opens up very big and important considerations 
and I believe that it deserves serious thought from all solicitors. 


It may sound revolutionary, but I am inclined to suggest 
that in every lease of any length (say over fourteen years) the 
lessee ought to have the right to determine his lease if aftet 
using his best endeavours the lessor, if liable, or the lessee, if the 
liability is on him, fails to obtain any necessary permits and 
‘ He would then at least be able 
The precise wording of such a 
vest that 


licences within, say, two years. 
to cover his risk by insurance. 
clause would, no doubt, need careful drafting, but I sug 
the principle involved is sound. 

I feel strongly that solicitors should not continue to follow 
forms of precedents drawn many years ago and which, in my 
opinion, are wholly inapplicable to present-day conditions. 

I hope that other solicitors will express their views. 

LESSEE’ 


» POLICIIOR 


London, E.C.2. 
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NOTES OF CASES 


COURT OF APPEAL 


GOODS OF DEBTOR: EXECUTION : 
WHEN COMPLETED 


In re Love (J. W.); ex parte Official Receiver (as Trustee in 
Bankruptcy) v. Kingston-on-Thames County Court Registrar 
Evershed, M.R., Jenkins and Morris, L.JJ. 9th November, 1951 

Appeal from Danckwerts, J. (95 SoL. J. 609). 

On 8th September, 1949, the bankrupt committed an act of 
bankruptcy. On 14th December, 1949, a receiving order was 
made against him, and on 5th January, 1950, he was adjudicated 
bankrupt. On 4th October, 1949, fines amounting to £10 had 
been imposed upon the bankrupt for contempt of Kingston-on- 
Thames County Court, and on 17th October warrants of execution 
were issued which in November were enforced by the seizure 
and sale of the bankrupt’s furniture; £10 out of the proceeds 
of sale were retained by the registrar of the county court in 
discharge of the fines. Danckwerts, J., dismissed the claim of 
the official receiver that, by virtue of the provisions of the 
Bankruptcy Act, 1914, his title related back to 8th September, 
1949, and he was entitled to the £10. 

Jenkins, L.J., said that there was no doubt that the execution 
was completed before the date of the receiving order and before 
notice of the presentation of the bankruptcy petition or of the 
commission of any available act of ee py It was per- 
fectly true that, when bankruptcy ensued, relation back took 
place, but in his (the learned judge’s) view it did not follow that 
the property of a debtor not yet adjudicated was to be treated 
for all purposes as vested in the trustee. Counsel for the receiver 
relied mainly on Wild v. Southwood {1897| 1 Q.B. 317, but in 
that case the issue that arose here was left open. In the circum- 
stances there was no sufficient ground for construing s. 40 of the 
Bankruptcy Act, 1914, otherwise than in accordance with the 
plain meaning of the language of the section read by itself and 
he (the learned judge) found himself in entire agreement with the 
views expressed by Danckwerts, J. 

EVERSHED, M.R., and Morris, L.J., agreed. 

APPEARANCES: Muir Hunter (Solicitor, 
D, B. Buckley (Treasury Solicitor). 

{Reported by Crive M. Scumitruorr, Esq., Barrister-at-Law.)} 


BANKRUPTCY : 


Appeal dismissed. 
Board of Trade) ; 


ANNUITY FREE OF INCOME TAX: BUSINESS LOSSES 
OF ANNUITANT: REPAYMENT OF TAX: ANNUITANT’S 
ACCOUNTABILITY TO TRUSTEES 
In re Lyons; Barclays Bank, Ltd. v. Lyons 
E-vershed, M.R., Jenkins and Morris, L.JJ. 3rd December, 1951 

Appeal from Romer, J. (95 Sol. J. 515). 
By his will dated 8th October, 1942, the testator directed his 
trustees to invest his residuary estate and to pay the sum of 


£10 each week free of income tax to his son. The testator 
died on 25th March, 1946, and the trustees paid the annuity 
from that date out of dividends received by the trustees as 


income of the residuary estate ; income tax at the standard rate 
was borne by the estate by deduction at the source. In the 
financial years 1946-47 and 1947-48 the son sustained a sub- 
stantial loss in his business in respect of which he claimed, and 
obtained, relicf under the Income Tax Act, 1918, s. 34. 
Romer, J., held that the son was liable to account for and pay 
to the trustees in respect of his annuity sums recovered by him 
in respect of allowances and reliefs for income tax for 1946-47 
and 1947-48. 

EveRSHED, M.R., reading the judgment of the court, said 
that in the present case it had been conceded that the annuity 
must be regarded as being in the category into which 
In ve Pettit [1922| 2 Ch. 705 itself fell. The kernel of the matter 
was found in the single sentence of Romer, J.’s judgment : 
“The question is not whether, at any particular stage, the 
annuitant was liable to tax, but whether he was ultimately 
liable.”’ Upon a true analysis, in respect of the years in question, 
the annuitant became entitled to have his tax liability adjusted 
not only by reference to the fact of his statutory allowances, 
but also by reference to the fact of his business loss. In the end 
he was not liable to any tax at all. Upon the true construction 
of the gift, the annuitant was no more entitled to keep what he 
received in respect of a business loss than he was to keep his 
statutory allowances. Romer, J., had referred to a further 


question: the taxpayer had an option: he might either claim 
repayment, i.e., have his tax readjusted under s. 34 (as he did 
in the present case), or he might carry forward his loss to his 
next year’s liability under s. 33 of the Finance Act, 1926; 
Romer, J., thought it unnecessary to indicate what would have 
happened if the annuitant had availed himself of the second 
alternative. It had to be assumed that Jn re Ningcombe (1936. 
Ch, 566 was rightly decided. If it were necessary to give an 
answer to the question, they (the learned judges of the Court of 
Appeal) would not shrink from holding that the annuitant 
was a trustee of his rights; it might well be that he would be 
entitled to exercise whichever of the alternatives he preferred— 
the mattei being left to his discretion. If he declined to exercise 
either alternative, the trustees could obtain a court order upon 
him to exercise either that which was the most beneficial to 
the estate or at least that one which the annuitant preferred. 
Appeal aientinend. 
APPEARANCES: J. H. Stamp and Droop (Saville & Mannooch) ; 
E.G. Wright (W right & Webb). 
(Reported by Ciive M. Scumitrnorr, Esq., Barrister-at-Law ] 


VALIDITY 
ex parte Sliwa 


DEPORTATION ORDER: 
R. v. Governor of Brixton Prison ; 

Singleton, Birkett and Romer, L.JJ. 20th December, 1951 

Appeal from the Divisional Court. 

The applicant, a Polish subject, was held in custody in Brixton 
Prison under an order dated 6th October, 1950, made by the 
Home Secretary under the Aliens Restriction Acts, 1914 and 1919, 
and under art. 12 of the Aliens Order, 1920. The applicant 
stated, in an affidavit sworn by him, that the order in question 
was not served on him until 28th September, 1951, when he was 
taken into custody by a police officer who called at his restaurant. 
The order of 6th October, 1950, made by the Home Secretary, 
stated that in pursuance of his powers under art. 12 (6) (c) of 
the Aliens Order, 1920, he ordered that the applicant “* shall be 
deported from the United Kingdom, and shall remain thereafter 
out of the United Kingdom, and further . that, from... 
the service of this order . . . he shall, until he can be conveniently 

. placed on board the ship on which he is to leave the United 
Kingdom ... be in custody.’’ The applicant challenged the 
order by way of an application to the Divisional Court for a 
writ of habeas corpus. The Divisional Court refused _ the 
application. The applicant appealed. (Cur. adv. vult.) 

SINGLETON, L.J., reading his judgment, said that the only 
question argued on the appeal could be stated quite shortly: 
it was contended that the deportation order made by the Home 
Secretary was bad in that it was not in form an order under 
art. 12 of the Aliens Order, 1920. It was said that art. 12 (1 
gave the Home Secretary power to make an order requiring 
an alien to leave and thereafter to remain out of the United 
Kingdom, whereas the order made here did not “ require ’’ any 
such thing, but ordered that the applicant should be deported. 
Thus, it was submitted, the order was not an order within 
art. 12 (1), and it did not become such merely because the order 
contemplated was referred to in the article as a deportation 
order. The wording of art. 12 (1) of the order of 1920 differed 
from the corresponding words in the Aliens Order, 1916. The 


_ 


- 





Home Secretary might now make an order requiring an alien ; 


to leave and to remain thereafter out of the United Kingdom 
The order which he made was still referred to as a deportation 
order. It was a little surprising that, notwithstanding the 
change in art. 12 (1), the form of order used by the Home Office 
had remained just as it was before, apart from an alteration 


made in consequence of the judgment of Bankes, L.J., in LR. v 
Home Secretary ; ex parte Bressler (1924), 131 L.T. 386, 3d/. 


The order in the present case was that ‘ Pawel Sliwa shall be 
deported from the United Kingdom . . . ’’ with directions lor 
his detention meanwhile. Article 12 (6) set out the cases 
which an order might be made and the present case was unde! 
heading (c). Counsel for the applicant had contended that 
art. 12 (1) in its present form (a) presupposed a document 0 
notice addressed to the alien, and (b) was intended to give th 
alien an opportunity to leave the United Kingdom volunti rill 
on receiving notice nioage art. 12. That argument did not pay 
sufficient regard to art. 12 (4), under which an alien, conce rning 
whom a deportation to. was made, might be detained in 


such manner as might be directed by the Home Secretary, and F 
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might be placed in a ship about to leave the United Kingdom 
and should be deemed to be in legal custody while so detained. 
There was no reason why the Minister should not use art. 12 (1) 
and art. 12 (4) together if he thought fit to do so. In other 
words, once an order was made under art. 12 (1), the Minister 
might direct detention of the alien under art. 12 (4). Virtually 
the Minister’s power was just the same as it had been under the 
Aliens Order, 1916, though the relevant wording had been 
changed. The objection taken in the present case was a technical 
one based on the wording of the order. In his (his lordship’s) 
view it failed. The order made clear what was required, it 
contained provision for the applicant’s detention, and the facts 
would seem to show that he was given an opportunity to make 
airangements for his departure from this country, though the 
Minister was not bound to allow that. 

BirRKETT and Romer, L.JJ., agreed. Appeal dismissed. 

APPEARANCES: Weitzman, K.C., and Ogilvie Jones (D. Miles 
Griffiths & Co.); Diplock, K.C., and J. P. Ashworth (Treasury 
Solicitor). 

{Reported by J. A. Grirrirus, Esq., Barrister-at-Law.] 


CERTIORARI: EXTENT OF REMEDY 
R. v. Northumberland Appeal Tribunal; ex parte Shaw 
19th December, 1951 
Appeal from the Divisional Court (95 Sot. J. 76). 


Singleton, Denning and Morris, L.J J. 


On 14th June, 1950, the appellant tribunal made an award 
concerning the compensation payable under the National Health 
Service (Transfer of Officers and Compensation) Regulations, 
1949, to the applicant. The decision of the tribunal was stated 
in writing. The applicant applied to the Divisional Court for 
an order of certiorari for the quashing of that determination on 
the ground that it was on its face wrong in law. The Divisional 
Court quashed the award, holding that they had jurisdiction to 
quash by way of certiorari the decision of an inferior tribunal 
where they embodied the reasons for their decision in a speaking 
order and those reasons were bad in law. The tribunal appealed. 
(Cur. adv. vult.) 

SINGLETON, L.J., reading his judgment, said that the Attorney- 
General had argued (1) that an order of certiorari could not be 
granted in respect of a decision of a tribunal like that in question 
on the ground of erior on the face of the record ; and (2) that in 
any event there was no error on the face of the record. The 
Attorney-General frankly admitted that an error in law had been 
made in assessing the applicant’s compensation, but submitted 
that even so the decision could not be inquired into by any 
court. On the first point, Lord Goddard, C.J., had given a 
judgment which the Attorney-General had described as being as 
clear and forcible as any judgment could be. He (Singleton, L.J.) 
found himself in complete agreement with the reasoning of the 
Lord Chief Justice. The decision of the tribunal was a 
‘ speaking order ’’ in the sense in which that term had often been 
used, and the court was entitled to quash it if there were error 
on the face of it, though not to substitute another order for it. 
Before the Divisional Court it was common ground that there 
was error on the face of the decision given by the tribunal, 
though it had there been contended that certiorari, in the 
case of such a tribunal, went only to defect of jurisdiction. 
Therefore the tribunal should not now be allowed to take, in the 
Court of Appeal, the point that there was no error apparent on 
the face of the decision, and the appeal failed. The Attorney- 
General had pointed out that it would be intolerable for the 
courts to interfere with the decision of a tribunal set up by 
Parliament. He (his lordship) agreed that the Divisional Court 
could not extend its powers, but it was equally important that 
it should not hesitate to act to prevent injustice if the remedy 
was within the scope of its powers. 

DENNING and Morris, L.JJ., agreed. Appeal dismissed. 

APPEARANCES: Siwy Lionel Heald, K.C., A.-G., and J. P. 
Ashworth (Solicitor, Ministry of Health); Gerald Gardiner, K.C., 
and F. Mattar (Adam Burn & Son, for Charles S. Perkins, 
Gosforth) ; M. Lyell (Gwylym T. John, Barnstaple). 

(Reported by J. A. Grirritus, Esq., Barrister-at-Law.] 


CHANCERY DIVISION 
COMPANY: DEFUNCT COMPANY: WINDING UP 
In re Cambridge Coffee Room Association, Ltd. 
Wynn Parry, J. 26th November, 1951 
Petition. 
The objects of the company, which was incorporated by 
guarantee, were, inter alia, to take over certain premises and the 
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business there carried on of a coffee room for cabmen. It was 
provided in the memorandum of association that any property 
of the company which remained on dissolution should be given or 
transferred to some other institution with objects similar or 
cognate to those of the company. In 1934, the premises were 
demolished, and in 1939 the secretary of the company retired 
and the new secretary failed to inform the registrar of companies 
of her appointment and of the change in the registered address 
of the company. On 23rd August, 1949, the registrar, by virtue 
of the Companies Act, 1948, s. 353, struck the company off the 
register as a defunct company. Neither the secretary nor the 
committee of management knew of this until October, 1950, 
when the company’s solicitors were instructed to arrange for the 
winding up of the company. 

Wynn Parry, J., said that it was best first to make an order 
restoring the name of the company to the register and then to 
make a winding-up order. This practice would resolve any 
possible doubt which might be raised by the language of ss. 352 
to 354. He (the learned judge) did not propose to go in detail 
into the matter or to construe the section because the last thing 
he desired to do was to cast any doubt on what might have been 
done in previous cases. He had mentioned the doubt in order 
to demonstrate that it appeared desirable that the petition in 
such cases as this should follow the form which the amended 
petition in this case took of asking, first, for the restoration of 
the name of the company in question to the register and then, 
that having been done, for the company to be wound up, subject 
to the provisions of the Act. 


APPEARANCES: KK. W. Mackinnon (Waterhouse & Co.) ; 
Denys B. Buckley (Tveasury Solicitor). 
{Reported by Crive M. Scumitrnorr, Esq., Barrister-at-Law.] 
RESTRICTIVE COVENANTS PROTECTING NATURAL 


ASPECTS AND CONDITION OF LAND: ERECTION OF 
ELECTRICITY POLES: UNCERTAINTY 
National Trust v. Midlands Electricity Board 
Vaisey, J. 17th December, 1951 

Action. 

By a deed dated 28th April, 1936, the Ecclesiastical Com- 
missioners, as owners of certain land in Worcestershire, covenanted 
with the National ‘Trust, who owned adjoining land, viz., Mid- 
summer Hill, for the benefit of the latter and for the purpose of 
preserving the amenities of the Malvern Hills that “ no act or 
thing should be done or placed or permitted to remain upon the 
restricted land which should injure prejudice affect or destroy 
the natural aspect and condition of the land.” ‘The electricity 
board erected on the restricted lands some poles to carry an 
overhead electricity supply line across part of them. The 
National Trust sought an injunction directing the Board to pull 
down and remove the poles, and a declaration that they were 
entitled to enforce the covenants. x 

VatIsey, J., said that it would be difficult to find wider, vaguer 
and more indeterminate words than those contained in the 
covenants in question. ‘‘ Affect ’’ following ‘‘ prejudice ”’ could 
not, he thought, mean prejudicially affect, and must therefore 
mean whether prejudicially or otherwise; that was to say, 
change or alter. There was no such qualification as might have 
been introduced by such words as “ in the opinion of the National 
Trust,’’ a qualification which appeared to have been sufficient in 
Zetland v. Driver [1939] Ch. 1. It was both the “ aspect ”’ and 
the ‘‘ condition ”’ of the land which had to be injured, prejudiced, 
affected or destroyed. What did ‘‘ aspect’? mean? Presumably 
the look of the land, but viewed from what point? He (the 
learned judge) construed “ condition ” as referring to the state 
of the land or absence of cultivation. But how did these poles 
affect the condition of the land? It remained just the same 
as it was before. In his judgment, the omission of any criterion 
by which these words could be brought under control was fatal 
to the validity of the restriction. The covenants were void for 
uncertainty and vagueness and were, therefore, unenforceable 
But, in any event, the erection of these poles did not come within 
the restriction, and it had not been infringed. Besides, on the 
facts, any restriction so worded could not be found to benefit or 
protect Midsummer Hill, the property of the trust. Apart 
from these considerations, the board were acting under the powers 
conferred un them by ss. 21 and 22 of the Electricity (Supply) 
Act, 1919, and were thereby relieved from any obligation to 
observe the restrictions. Action dismissed. 

APPEARANCES: Michael Browne (A. A. 
Pennycuick, K.C., and J. F. Bourke (Sydney Morse &» 


Martineau) ; 
Co., and 


G. P. Wilson) ; F. King (Miller, Day & Co.). 


[Reported by Ciive M. Scumitruorr, Esq., Barrister-at-Law.] 
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SURVEY OF THE WEEK 


STATUTORY INSTRUMENTS 


Additional Duties Order, 1951. (S.I. 1951 
No. 2291.) 

Agriculture (Special Directions) (Delegation to County Agricul- 
tural Executive Committees) Extension of Period Regulations, 
1951. ($.1. 1951 No. 2261.) 

Agriculture (Special Directions) (Maximum Area of Pasture) 
Iextension of Period Order, 1951. 1951 No. 2262.) 

Aliens (I:mployment) (Former Prisoners of War) (evocation) 
Order, 1951. (S.1. 1951 No. 2233.) 

Aliens (Landing Conditions) (Former Prisoners of War) Instrument, 
1951. (S.1. 1951 No. 2234.) 
3y these orders the landing conditions former 


prisoner of war aliens as regards employment and reporting to 


(No. 6) 


Import 


i. 


imposed on 


the police, etc., are removed, as also are the restrictions on their 

employment. 

Aluminium Scrap Prices (No. 2) Order, 1951. (S.I. 1951 
No. 2308.) 5d. 

Bacon (Control and Prices) (Amendment No. 3) Order, 1951. 
(S.I. 1951 No. 2265.) 6d 

Bacon (Kationing) (Amendment No. 6) Order, 1951. (S.I. 1951 


No. 2260.) 
Braintree, Dunmow and Witham United Districts (Medical Officer 
of Health) Amendment Order, 1951 (S.1. 1951 No. 2330.) 
Bristol Waterworks Order, 1951. (S.I. 1951 No. 2292.) 8d 


Burgh of Kilmarnock Water Order, 1951. (S.1. 1951 No. 2305 
(5. 242).) 5d. 
Crawley New ‘Town Sewerage (Amendment) Order, 1951. 


(S.I. 1951 No. 2310.) 5d. 
Exchange Control (Definition of 
1951. (S.I. 1951 No. 2312.) 
Exeter-Leeds Trunk Road (King John’s Bridge, Tewkesbury, 
Diversion) Order, 1951. (S.I. 1951 No. 2249.) 5d. 

Fire Services (Conditions of Service) (Scotland) Amendment No. 4 
kegulations, 1951. (S.1. 1951 No. 2299 (S. 109).) 5d. 

Gas (Declaration of Calorific Value) (Amendment) Kegulations, 


Scheduled Territories) Order, 


1951. (S.I. 1951 No. 22860.) 

Gas (Meter) (Amendment) Kegulations, 1951] (5.1. 195] 
No. 2285.) 

Gas (Quality) (Amendment) Kegulations, 1951. (5.1. 1951 
No. 2287.) 

Gosport Water (Trunk Main) Order, 1951. (5.1. 1951 No. 2293.) 


Hollow-ware Wages Council (Great Lritain) Wages Kegulation 


(Amendment) Order, 1951. (S.J. 1951 No. 2296.) 5d. 

Import Duties (Drawback) (No. 28) Order, 1951. (S.I. 1951 
No. 2257.) 

Import Duties (Ikxemptions) (No. 17) Order, 1951. (S.1. 1951 
No. 2258.) 

Infants’ and Children’s General Apparel (Maximum [lrices) 


Order, 1951. (S.1. 1951 No. 2284.) 8d. 


Iron and Steel Scrap (No. 5) Order, 1951. (S.1. 1951 No. 2268. 


Juvenile Courts (Procedure) (Scotland) Kules 1951. (S.I. 1951 
No. 2228 (S. 108).) Is. 5d. 

Men’s, Youths’ and Boys’ Utility Outerwear (Distributors’ 
Maximum Prices and Charges) Order, 1951. (S.I. 1951 
No. 2279.) 1s. 5d. 

Milk (Control and Maximum Prices) (Great Britain) (Amendment 
No. 4) Order, 1951. (S.1. 1951 No. 2311 


Motor Vehicles (Authorisation of Special Types) (Amendment 
Order, 1951 (S.1. 1951 No. 2264.) 

Motor Vehicles (Authorisation of Special Types) (No. 3) Order, 
1951 (S.I. 1951 No. 2298.) 


National Health Service (Appointment of Boards of Management 


Consequential Provisions) (Scotland) No. 2 Order, 1951 
S.1. 1951 No. 2300 (S. 110).) 

North of Scotland MHydro-Electric Board (Constructional 
Scheme No. 64) Confirmation Order, 1951. (S.I. 1951 
No. 2306 (S. 113).) 

Parrots (Prohibition of Import) (Revocation) Regulations, 1951. 
(S.I. 1951 No. 2275.) 


Parrots (Prohibition of Import) (Scotland) Revocation Regulations, 


1951. (S.1. 1951 No. 2307 (S. 114).) 
Police (Scotland) (Amendment) (No. 3) Regulations, 1951 
(S.I. 1951 No. 2313. (S. 115).) 


Police (Women) (Scotland) (Amendment) (No. 3) Regulations, 
1951 (S.1. 1951 No. 2314 (S. 116).) 
Rationing (Personal Points) (Amendment No. +4) Order, 1951. 


(S.I1. 1951 No. 2267.) 
Rubber Reclamation Wages Council (Great Britain) Wages 
Regulation (Amendment) Order, 1951. (S.I. 1951 No. 2295 


Stopping-up of Highways (Last Suffolk) (No. 4) Order, 1951. 


(S.I. 1951 No. 2277.) 
Tin Box Wages Council (Great Britain) Wages Kegulation 
Order, 1951. (S.I. 1951 No. 2263.) 6d. 


Prices and Charges) (Amendment 
1951 No. 2281.) 5d. 


Utility Apparel (Maximum 
No. 9) Order, 1951. (5.1. 
Utility Cloth and Utility Household Textiles (Distributors’ 

Maximum Prices) Order, 1951. (S.I. 1951 No. 2283.) 11d. 
Utility Gaberdine Raincoats (Distributors’ Maximum Prices and 

Charges) Order, 1951. (S.I. 1951 No. 2278.) 8d. 

Utility Woven Cloth (Wool or Other Animal Fibre) ( Distributors’ 
Maximum Prices) Order, 1951. (S.I. 1951 No. 2282.) 6d. 
Women’s and Maids’ Utility Outerwear (Distributors’ Maximum 

Prices and Charges) Order, 1951. (S.I. No. 2280.) 8d. 

Any of the above may be obtained from the Government Sales 
Department, The Solicitors’ Law Stationery Society, Ltd., 
102-103 Fetter Lane, E.C.4. The price in each case, unless 
otherwise stated, is 4d. post free. 


NOTES AND NEWS 


Honours and Appointments 
The Lord Chancellor has appointed Mr. R. B. ORANGE to be 
Registrar of Willesden County Court instead of Joint Registrar 
of Westminster County Court as from Ist January. 
Mr. J. G. WHEELER has been appointed Registrar of the 
Supreme Court of Northern Ireland 


Personal Notes 
Mr. G. S. Nicholson, solicitor, of Oldham, was married on 
10th December, 1951, to Mrs. Hilda Mackley, of Oldham. 
Mr. H. kk. Pickman, deputy Lown Cierk of Maidenhead, has 
resigned his position as honorary secretary to the local savings 
committee, after having held the position for many years 


Mr. J B Maudsley, solicitor, has been elected president of the 
commuttec 
Mr. A. I. Barker, Coroner and deputy Coroner for Bristol for 


more than 60 years, retired on 31st December, 1951. He is 87. 
At a crowded gathering in the court-room on 31st December 
appreciation of his services was expressed by, among others, the 
Chief Constable of Bristol, the President of the Bristol Incorporated 
Law Society, and the President of the Bristol division of the 
British Medical Association. 


Mr. Kk. W. PB. Cockerton has given notice of his resignation 
from the of Clerk to the Bakewell Urban Council with effect 
from 31st March next, owing to increasing pressure of professional 


post 


business. 

Mr. Thomas Hodgkinson, Librarian of Lincoln’s Inn since 
1932, retired at the end of 1951. He is 09 and had been a member 
of the staff for fifty ycars. His successor is Mr. L. W. Ringrose, 
who has been on the staft of the Library since 1927. 


Miscellaneous 
THE SOLICITORS ACTS, 1941 


On the 18th December, 1951, an order was made by thie 
Disciplinary Committee constituted under the Solicitors Acts, 


1932 TO 


1932 to 1941, that the name of NoEL BERRIDGE, formerly ot! 
13 Old Square, Lincoln’s Inn, London, W.C.2, be struck off 
the Roll of Solicitors of the Supreme Court, and that he do 


pay to the applicant his costs of and incidental to the application 


and inquiry. 
The Institute of Chartered Accountants of Scotland is offering 
a first prize of 250 guineas, a second prize of 100 guineas and 


three awards of 10 for the best papers submitted on 


guineas 


—_ --——-_ 
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The Future of Company Accounts.’’ The competition is open 
to any individual of any nationality and place of residence, no 
matter what his or her qualifications, profession or employment. 
Papers, which may be of any iength, must be in English. Full 
particulars may be obtained from the Secretary of the Institute, 


at 27 Queen Street, Edinburgh, 2. 


DEVELOPMENT 


fhe undermentioned development plans were submitied to 
the Minister of Housing and Local Government on the dates 
shown. Certified copies of the plans are available for inspection, 
free of charge, by all persons interested, at the places and times 
mentioned, Any objection or representation with reference to 
a plan may be sent in writing to the address and before the 
date set out. Persons making an objection or representation 
may register their names and addresses with the appropriate 
authority as mentioned below, and will then be entitled to receive 
notice of the eventual approval of the plan. 


PLANS 


BIRKENHEAD DEVELOPMENT PLAN 


rhe plan relates to land situate within the County Borough of 
Birkenhead and comprises land within the County Borough of 
Birkenhead. 

Submitted : 28th December, 1951. 

Inspection at: The Town Hall, Hamilton Square, Birkenhead, 
9am. to 5.30 p.m. (Saturdays 9 a.m. to 12 noon). 

Objections ov vepresentations to: The Secretary, Ministry of 
Housing and Local Government, Whitehall, London, S.W.1, 
before 19th February, 1952. 

Objectors, etc., may register with : 
at the Town Clerk’s Office, Town 
Birkenhead. 


Birkenhead Corporation, 
Hall, Hamilton Square, 


GRIMSBY DEVELOPMENT PLAN 


The plan relates to land situate within the County Borough of 
Grimsby. 

Submitted : 31st December, 1951. 

Inspection at: The Borough Engineer’s Office, Municipal 
Offices, Town Hall Square, Grimsby, 9 a.m. to 5 p.m. (Saturdays 
9 a.m. to 12 noon). 

Objections oy representations to: The Secretary, Ministry ot 
Housing and Local Government, Whitehall, London, $S.W.1, 
before 16th February, 1952. 

Objectors, etc., may register with: 
Grimsby. : 


The County Borough of 


HUDDERSFIELD DEVELOPMENT PLAN 


The plan relates to land situate within the County Borough 
of Huddersfield. 

Submitted : 31st December, 1951. 

Inspection at: The office of the Borough Architect and 
Planning Officer, High Street Buildings, Huddersfield, 10 a.m. 
to 4+ p.m. (Saturdays 10 a.m. to 12 noon). 

Objections or representations to: The Secretary, Ministry of 


Housing and Local Government, Whitehall, London, $.W.1, 
befove 22nd February, 1952. 
Objeciors, etc., may register with: Huddersfield Borough 


Council (The Town Clerk, Town Hall, Huddersfield). 


HUNTINGDONSHIRE COUNTY DEVELOPMENT 
PLAN 

The plan relates to land situate within the Administrative 
County of Huntingdon and comprises land within the under- 
mentioned districts :— 

The Municipal Borough of Godmanchester, the Municipal 
Borough of Huntingdon, the Municipal Borough of St. Ives, 
the Urban District of Old Fletton, the Urban District of 
Ramsey, the Urban District of St. Neots, the Rura! District 
of Huntingdon, the Rural District of Norman Cross, the Rural 
District of St. Ives and the Rural District of St. Neots. 
Submitted : 1st January, 1952. 

/nspection at: The County Planning Office, Walden House, 
Huntingdon ; District Council Offices, Old Fletton; District 
Council Offices, Ramsey; Urban District Council Offices, 
Huntingdon Street, St. Neots; Norman Cross Rural District 
Council Offices, 434 Priestgate, Peterborough ; Rural District 


SOLICITORS’ 


,yOURNAL Vol. 96] 31 


Council Offices, Priory Road, St. Ives; Rural District Council 
Offices, 324 New Street, St. Neots ; Rural District Council Offices, 
Montagu House, Huntingdon, 9 a.m. to + p.m. (Saturdays 
9 a.m. to 12 noon). 

Objections oy representations to: The Secretary, Ministry o! 
Housing and Local Government, 32 St. James’s Square, London, 
5.W.1, before 22nd February, 1952. 

Objectors, etc., may register with: 
Council. 

Notrr.—Copies of the written statement (price 3s.) and of the 
written analysis (price 5s.) can be obtained at the following 


Huntingdonshire County 


addresses :- 
W. H. Smith & Sons, Ltd., High Street, Huntingdon. 
Messrs. Tomson & Lendrum, Market Square, St. Neots 
Mr. B. Clements, Bookseller and Stationer, Market 

St. Ives. 

Mr. A. Darling, Gt. Whyte, Ramsey. 
Urban District Council Offices, Old Fletton. 
County Planning Office, Walden House, Huntingdon. 


Hill, 


COUNTY OF RUTLAND DEVELOPMENT PLAN 


The plan relates to land situate within the County of Rutland 
and comprises land within the Ketton, Oakham and Uppingham 
Rural Districts and the Urban District of Oakham. 

Submitted : 29th December, 1951. 

Inspection at: The County Planning Department, County 
Offices, Oakham, 9 a.m. to 1 p.m. (Saturdays 9 a.m. to 12 noon). 

Certified copies or extracts from the plan, so far as it relates to 
the undermentioned districts, have also been deposited for public 


inspection at the offices of the district councils mentioned 
below :— 

Mondays to Fridays Saturdays 
Ketton Rural District 


Council, lronmonger 


Street, Stamford 9.30 a.m. to 1 p.m. 9.30 a.m. to 12 noon 


2 p.m. to 5 p.m. 
Oakham Rural District 
Council, Council Offices, 


Oakham 9 a.m. to 1 p.m. Ya.m. to 12.30 p.m. 
2 p.m. to 5 p.m. 
Uppingham Rural District 
Council, Orange Street, 
Uppingham Ya.m. to 1 p.m. 9 a.m. to 12.30 p.m. 
2 p.m. to 5 p.m. 
Oakham Urban District 
Council, Catmose 
Street, Oakham 9a.m. to 1 p.m. 9 a.m. to 12 noon 
2 p.m. to 5 p.m. 


The Secretary, Ministry of 


Objections ov representations to: 
Whitehall, London, S.W.1, 


Housing and Local Government, 
before 1st March, 1952. 

Objectors, etc., may register with: 
Council, County Offices, Oakham. 


The Clerk of the County 


SALFORD DEVELOPMENT PLAN 


The plan relates to all land and buildings situate within the 
City of Salford. 

Submitted : 28th December, 1951. 

Inspection at: The City Engineer's Office, Town Hall, Bexley 
Square, Salford, 3, 9.30 a.m. to 4.30 p.m. (Saturdays 9.30 a.m. 
to 12 noon). 

Objections ov representations to: ‘The Secretary, Ministry of 
Housing and Local Government, Whitehall, London, 5.W.1, before 
28th February, 1952. 

Objectors, etc., may register with : The Town Clerk, Town Hall. 
Bexley Square, Salford. 

PLAN 


WALSALL DEVELOPMENT 


The plan relates to all the land situate within the County 
Borough of Walsall. 

Submitted : 31st December, 1951. 

Inspection at: The Town Clerk’s Office, The Council House, 
Walsall, or the Planning Office, Hatherton Street, Walsall, 
9 a.m. to 1 p.m. and 2.15 p.m. to 5.15 p.m. (Saturdays 9 a.m, 
to 12 noon). 

Objections ov representations to: 
Housing and Local Government, 
before 29th February, 1952. 

Objectors, etc., may register with : 
Council. 


The Secretary, Ministry of 
Whitehall, London, S.W.1, 


Walsall County Borough 
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SMETHWICK DEVELOPMENT 
PLAN 
The plan relates to land situate within the County Borough of 
Smethwick. 
Submitted : 


COUNTY BOROUGH OF 


31st December, 1951. 

Inspection at: The Office of the 
Surveyor, Council House, Smethwick, 9 
(Saturdays 9 a.m. to 12 noon). 

Objections or vepresentations to: 
Housing and Local Government, 
before 18th February, 1952. 

Objectors, etc., may register with : Smethwick County Borough 
Council. 


and 
p.m. 


Borough Engineer 
a.m. fo 5 


The Secretary, Ministry of 
Whitehall, London, S.W.!, 


As from 7th January, 1952, the telephone number of the 
Somerset House switchboard has been changed from 
TEMple Bar 3540) 
TEMple Bar 5432, 
This covers the following departments: Inland Kevenue ; 
Board of Trade (Companies Registration Office and the Registry 
of Business Names); Principal Probate Kegistry: Royal 
Commission on Awards to Inventors ; General Register Office. 


to TEMple Bar 2407. 


A special university lecture in laws on “ Parliamentary 
Government in the Dominions ”’ will be given by The Kt. Hon. 
Lord Campion, G.C.B., at University College (Eugenics Theatre), 
Gower Street, W.C.1, at 5 p.m. on Monday, 25th February, 1952. 
The chair will be taken by Professor I. C. 5S. Wade, M.A., LL.D., 
Downing Professor of Laws of England, University of Cambridge. 
The lecture is addressed to students of the university and to 
others interested in the subject. Admission is free, without 


ticket. 
OBITUARY 


Mr. R. C. DENBY 
Mr. Robert Coventry Denby, solicitor, of Bradford, died on 
21st December. He was admitted in 1907. He was a Bradford 
city councillor, retiring in 1936. 
Mr. C. H. ELLIS 
Mr. Charles Harold Ellis, solicitor, of Maidstone, clerk to 
Maidstone justices for twenty-two years, died on 19th December, 
aged 65. Admitted in 1908, he had _ held the office of 
deputy borough Coroner and was also deputy Kegistrar of 
Maidstone County Court and chairman of the Court of Keferees. 


Mr. EF. L. FISHER 
Mr. Edward Lamley Fisher, M.B.E., solicitor, of Banbury, has 
died at the age of 83. He was admitted in 1892, and 
was for fifty-five years clerk to the Banbury Kural District 
Council and for half that time clerk to the county justices. He 
was also superintendent registrar. 


Mr. J. HORRIDGE 
Mr. John Horridge, a Master of the Supreme Court (Ixing’s 
Bench Division), died on 27th December. He was born in i893, 
called by Lincoln’s Inn in 1922 and appointed a master in 1937. 


Mr. H. J. H. JONES 


Mr. Herbert James Hiley Jones, solicitor, of Portsmouth, died 
He was admitted in 1913. 


Mr. H. S. PRIDEAUX 
Mr. H. Sydney Prideaux, of Camborne, a solicitor who practised 
in Truro many years ago, has died. He had played cricket and 
rugby and association football for Cornwall. 


Mr. H. STAINER 

Mr. Herbert Stainer, solicitor, of Hythe, died on 20th December, 
aged 79. Admitted in 1894, he was formerly clerk to Hythe 
borough magistrates, and was town clerk from 1920 to 1945, 

Lt.-CoL. S. T. MAYNARD 

We regret to announce the death on New Year's Day of 
Lt.-Col. Samuel Tomkins Maynard, T.D., J.P., President of The 
Law Society in 1940-41, at the age of 54. Lt.-Col. Maynard, 
who practised in Brighton and Burgess Hiil, Sussex, was 
admitted in 1891. 


on 9th December. 
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Mr. R,. L. MORRIS 


Mr. Richard Lloyd Morris, solicitor, of Llangefni, died on 
30th December, aged 41. Admitted in 1932, he was deputy 
clerk to the magistrates of the Anglesey division and deputy 
Coroner for Anglesey. 

Mr. SEWARD PEARCE 

Mr. Seward Pearce, C.B., C.B.E., Assistant Director of Public 
Prosecutions from 1921 until 1933, died recently. He was 
admitted in 1889. 


SOCIETIES 


At the 66th annual meeting of the DERBy Law Society, 
Mr. F. O. Bates was appointed President. Other officers 
appointed were—Vice-President: Mr. W. L. P. Woolley; 
Hon. Treasurer: Mr. A. V. Nutt; Hon. Secretary: Mr. D. S. 
Winning. 

The Unirep Law Sociery’s annual dinner, held’ on 
17th December, at the Café Royal, had the honour of being 
presided over by the Rt. Hon. Lord Justice Birkett, who proposed 
the toast of ‘‘ The United Law Society ’’ in a speech which was 
memorable for its wit, eloquence and charm. Miss F. L. Berman, 
the chairman, replied on behalf of the Society. Speeches were 
also made by the other guests of honour, Lord Justice Morris, 
the Vice-President of the Society; Mr. R. F. Levy, K.C 
Dr. Keith Simpson, the Home Office Pathologist, and Mr. H. F. 
Ellis, the Literary Editor of Punch. The total number of those 
present was 116. 

The following debates are announced for February : Monday, 
tth February, 1952, ‘‘ That in the opinion of this House the 
artificial termination of pregnancies of unmarried females should 
be lawful’’; Tuesday, 12th February, 1952 (Joint debate with 
the Law Students’ Debating Society, at 7 p.m., at The Law 
Society’s Council Chambers, No. 61 Carey Street, W.C.2.), 
“ That in the opinion of this House the unpaid magistrate is a 
hindrance to the proper administration of justice ’’; Monday, 
Isth February, 1952, Moot point—B’s cat invaded A’s pigeon 
cote and destroyed a valuable bird. <A identified the cat and 
complained to B, who undertook to prevent any repetition of 
the occurrence. A week later an even more valuable pigeon 
belonging to A visited B’s garden and, whilst engaged in 
scratching up B’s recently sown sweet pea seeds, was killed by 
the cat. A sues B for the value of the pigeon. Will he succeed ? 
Monday, 25th February, 1952, “‘ That in the opinion of this House 
the law relating to mens vea in children should be altered.”’ 


The Society OF COMPARATIVE LEGISLATION AND INTER- 
NATIONAL Law, which was founded by Sir Courtenay Ilbert in 
1894, has extended its activities. Henceforward it is publishing 
its journal quarterly instead of twice a year. It is enabled to do 
this by an amalgamation with the Jnternational Law Quarterly. 
The combined journal will henceforth be known as_ the 
International and Comparative Law Quarterly. It will be devoted 
to the interests of international lawyers and comparative lawyers 
throughout the world. 


The Soxricitors’ ARTICLED CLERKS’ SOCIETY announce the 
following : 
16th January : 


Bayswater. 


Skating, 6.30 p.m., at the Queen’s Club, 


THE SOLICITORS’ LAW STATIONERY SOCIETY, 
LIMITED 
Mr. C. P. L. Whishaw, a partner in the firm of Messrs. 
Freshfields, 1 Bank Buildings, Pr.nces Street, FE.C.2, has been 
elected a Director of the Society. 
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